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OPI NI ON

The i ssue before the Court is whether a consolidated | oan, the
proceeds of whi ch were used t o pay preexi sting student | oans, isitself
an “educational |oan” under 11 U. S.C. 8§ 523(a)(8). The facts are not in
di spute.

On May 31, 1991, Gregory Lapusan consol i dated five of his student
| oans pursuant to t he Hi gher Education Act (“HEA”). As aresult of the
consolidation, the original student | oans (totaling $18, 129. 18) were pai d
infull. The consolidated | oan provided for alower interest rate and
| ower nont hly paynments than the five origi nal student [ oans. The parties
have sti pul ated t hat the ori gi nal | oans, as well as the consol i dat ed

| oan, wer e made pursuant to t he HEA and wer e guar ant eed by t he United



St at es gover nnent.

I n 1997, M. Lapusan defaul ted on the consolidated | oan. Cn January
14, 1998, he and his wife filed a voluntary chapter 7 bankruptcy
petition. Debtorslistedthe consolidated]| oan as a“student |oan” on
t heir schedul e of unsecured nonpriority clains. The Court entered an
order of discharge on April 29, 1998, and the case was then cl osed.
Debt ors subsequently noved to reopen the case in order to file a
conplaint to deternine the dischargeability of the consolidated | oan.

Intheir conplaint, debtors al |l ege that the consolidated | oan is not
an educational |oan under 11 U.S.C. 8 523(a)(8), and is therefore
di schargeabl e. Section 523(a)(8) provides, inrelevant part, that a
debt or may not be di scharged fromany debt “for an educati onal benefit
over paynent or | oan made, i nsured or guaranteed by a governnental unit,
or made under any programfunded i n whol e or i n part by a gover nment al
unit or nonprofit institution, or for an obligation to repay funds
recei ved as an educati onal benefit, scholarship or stipend....” 11
U S.C 8 523(a)(8).1

Debt ors argue t hat under the pl ai n | anguage of § 523(a)(8), only
“educational ” | oans or benefits are nondi schargeable. Accordingto
debt ors, the only reason for obtaining the consolidated |oan in the
present case was to secure better paynment terns, not to pay for an

educati on. Thus, debtors assert, because the |oan cannot be

! Debtors have not raised the “undue hardship” exception alowed by § 523(a)(8) and the
Court will therefore not address that portion of the statute.

2



characterized as an educati onal | oan or benefit, it i s not enconpassed by
8§ 523(a)(8) and is dischargeable in bankruptcy.

| n support of their argunment, debtors rely on the case of Inre
Flint, 231 B.R 611 (Bankr. E.D. Mch. 1999). InFlint, the bankruptcy
court found that in order for aloan to be an “educational | oan,” the
borrowed funds nust be used to pay for debtor’s education. The court
hel d t hat because t he proceeds fromdebtor’s consol i dated | oan wer e used
t o pay preexisting student | oans, and not to directly fund debtor’s
educati on, the consolidated | oan was not an “educati onal” | oan under §

523(a) (8) and was, therefore, dischargeable. |1d. at 616-17.

The Flint decision, however, was subsequently reversed by the

district court.? Inre Flint, 238 B.R 676 (E.D. Mch. 1999). The

district court rejected debtor’s narrowdefinition of “educati onal | oan”
as i nconsi stent with public policy and t he overwhel m ng maj ority of ot her
courts. After reviewing the |legislative history and purpose of 8§
523(a) (8) and anal yzi ng t he character of theloanin question, the court
concl uded:
The character of a loan should dictate how it is
treated.... The court i s not persuaded by Flint’s argunent t hat
since the loan did not directly pay for schooling, the
consolidated loaninthis case conferred nerely the financi al
benefit of debt reduction. The character of the consolidated
loan inthis case shows that it was made for, and utili zed
for, an educational purpose.

Id. at 680-81 (citations omtted). For the reasons set forth below, this

2 In their brief, debtors acknowledge the district court’s reversal, but nevertheless urge this
Court to adopt the rationde and holding of the bankruptcy court.
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Court agrees with the district court’s reasoning and holding in Elint.
It i s undisputedthat the consolidated!|oan at i ssue was nade

pursuant to and i s governed by the HEA. 3 The najority of courts deal i ng

with the issue of dischargeability of consolidated | oans made under t he

HEA have recogni zed such | oans as educati onal | oans for the purposes of

§ 523(a)(8). InHatt v. Indiana State Student Assi stance Comm ssion, 36

F.3d 21 (7" Cir. 1994), cert. denied, 513 U S. 1154 (1995), for exanpl e,

t he Seventh Circuit addressed t he questi on of whet her the forner time
limtationin 8 523(a)(8) began on the date the ori gi nal student | oans
wer e created or onthe date of consolidation.* The court concl uded t hat
thetinmelimtation began anew on the date the consol i dated | oan was
made. 1d. at 25. In reaching its decision, the court noted that a
consolidationloan “isinfact asecond governnent guar ant eed st udent
| oan debt....” 1d. at 24. Although theHi att deci si on was concer ned
wi th the questionof whenthetinelimtationin 8 523(a)(8) conmenced,
the court’s assunptionthat aconsolidatedloanis a“student |oan” is

significant. Seealsolnre Segal, 57 F. 3d 342, 349 n.8 (3rd Gr. 1995)

(noting, indicta, that courts routinely viewconsolidation!|oans as

3 The Higher Education Act provides, in relevant part, that “[t]he [Student Loan Marketing]
Association or its designated agent may, upon request of a borrower, consolidate loans received under
this subchapter ... in accordance with section 1078-3 of thistitle” 20 U.S.C. § 1087-2(0). Section
1078-3 governs consolidated loans and provides, in part, that “[f]or the purpose of providing loans to
eligible borrowers for consolidation of their obligations with respect to digible sudent loans, the
Secretary or aguaranty agency shdl enter into agreements in accordance with subsection (b) of this
section with the following eligible lenders....” 20 U.S.C. § 1078-3(a).

“ In 1998, Congress removed the time limit, which had alowed for the discharge of student
loans after seven years.



“educational loans” within the neaning of 8§ 523(a)(8)).

Ot her bankruptcy courts have reached t he sane conclusion. Inlnre
Martin, 137 B.R 770 (Bankr. WD. 1992), the court found that the
consol i dat ed | oan was an educati onal | oan covered by § 523(a)(8) sinceit
was froma programfunded by a governnental unit and authorized under

t he Hi gher Education Act. 1d. 772. See alsolnre Lakenaker, 241 B. R.

577, 581 (Bankr. N.D. IIl. 1999) (it is well settled that the

consol i dati on of educational | oans canresult i n a neweducati onal | oan

nondi schar geabl e under 523(a)(8)). Likewse, inlnre Shaffer, 237 B.R
617 (Bankr. N.D. Tex. 1999), the court addressed t he specific question
now before this Court and hel d t hat a consol i dat ed | oan nade under t he
HEA i s an educational | oan for the purposes of § 523(a)(8) and is,
accordi ngly, nondischargeable. Id. at 621. Citing policy
considerations, as well as other case law, the court found that
“[al]voidingthe 11 U.S. C. 8§ 523(a)(8) exceptionto dischargeability by
sinply consolidating theloans conflictswiththelegislativeintent

behind this discharge exception.” [d. at 620.

In In re Cobb, 196 B.R 34 (Bankr. E.D. Va. 1996), the court
provi des a further expl anati on of why the consol i dation of student | oans
results in a new educational | oan:

Counsel for the debtor also contends that the only party
recei ving any benefit fromthe consolidation | oan was the
original | ender who had its | oan pai d off. Because t he debt or
did not returnto school foll ow ng the consolidation, the
debt or appears to be i nplying that the | oan was not for an
educati onal purpose....This argunent m sses the mark for a
coupl e of reasons. First of all, it appears that the act of
consol i dating the | oans benefitted the debtor by changi ng t he



paynment terns i n sone fashion. Secondly, the original |oan

was adm ttedly for educati onal purposes. The consolidation

| oan served to pay off and alter the terns of the initial

education | oan and thus created a newobligationrelativeto

the reason for the debt. The essential purpose of the

consol i dation was t he repaynent and restructuring of a debt

incurred to pay the costs of higher education.
Id. at 38. While the central issue in Cobb was the sanme as that
addressed by the Seventh Circuit in H att, i.e., whether the tine
[imtationin 8 523(a)(8) began on the date of the original | oans or on
t he dat e of consolidation, the court’s |anguage regardi ng t he character
of the consolidated | oan is persuasive.

I ntheinstant case, not hi ng changed about the nature of the debt
upon consol i dati on except that M. Lapusan recei ved better paynent terns.
The | oan sinply paid off M. Lapusan’s original student | oans to his
benefit. Sinceit isclear that the essential purpose of the |l oan was
t he restructuring of debt incurredto pay the costs of hi gher educati on,
t he consol i dated | oan can only be characteri zed as an educati onal debt
that is nondi schargeabl e under 8§ 523(a)(8).

Policy considerations further support the Court’s holding. A
finding that the consolidated | oanis di schargeabl e woul d encour age abuse

of both the student | oan programand t he bankruptcy courts, and woul d be

directly at odds with the goal s and i ntenti ons of Congress.® Sinply put,

®> Ascounsd for defendant notes, Congress has made it increasingly difficult to obtain a
discharge of educationa obligations. At firgt, only chapter 7 debtors were prevented from discharging
their student loans, and the dischargeability period was only five years. Congress then extended
nondischargeability to chapter 13 cases and increased the period to seven years. Mot recently, the
seven year time period has been completely diminated, and educationd loans are dischargegble only
upon a showing of undue hardship.



“it would beinequitabletoallowthe [d]ebtor ... totake the benefit of
consolidationwhilegettingridof the nondi schargeabl e attri butes of the

original loans.” Inre Shaffer, 237 B. R at 620. This was cl early not

the intent of Congress.

Accordingly, for the reasons stated, the Court finds that the debt
owed by debtors to the def endant i s nondi schargeabl e pursuant to 11
U S.C. 8§ 523(a)(8).

ENTERED: January 19. 2000

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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ORDER
Pursuant tothe Court’ s opinionenteredthis date, I TIS ORDERED
that judgnent is enteredin favor of defendant and agai nst plaintiffs on
the conplaint. I TISFURTHER ORDERED t hat t he debt owed by plaintiffsto
defendant is nondi schargeabl e pursuant to 11 U.S.C. 8523(a)(8).

ENTERED: January 19, 2000

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



